Dear Ms Collins

| encl ose sone short coments on the patenting of business
systens in response to | P Australia's |ssues Paper on that
subject. Unfortunately | have not had the opportunity to
address each of the queries listed in the paper

i ndependently. | amable to provide nore details on any of
the argunents presented if required.

Yours faithfully

Brendan Scott

Backgr ound:

I ama lawer. | have worked in the area of infornation
and communi cation technol ogy since 1993. During that tine |
have acted on behalf of both vendors and custoners on a
broad range of technol ogy transactions.

I make this subm ssion on ny own behal f, not that of ny
enpl oyer or any ot her person.

Contact details: Brendan Scott C/ Level 37, 2 Park Street,
Sydney.

Conment s
Executive summary

Patents are statutory nonopolies. These necessarily cause
dead wei ght | osses to the econony. Mnopoly grants shoul d
theref ore be approached with great caution and enpirically
justified. Mnopolies should be treated |ike | oaded guns
to be handed out with extrenme caution. In the

real m of business patents,there are significant issues with
the grant of such patents. As such nonopoly protection
shoul d only be avail abl e where there are clear and
enpirically denonstrable benefits and where those benefits
clearly outweigh the adverse inpacts fromthe grant of a
nonopol y.

Di scussi on

1. It is ny personal experience that in the |last 18 nonths
to two years sone technol ogy vendors have begun to refuse
to give traditional warranties in relation to freedom of
their products from conpeting patent clains. Previously

bl anket warranties, backed by substantial indemities would
be given to a buyer that the product was free from al
copyright and patent clains. Recently, this has begun to be
restricted to copyright clains (because the el ement of



causality required by copyright allows vendors confort and
ability to control risk). Vendors have begun to argue that
they can't know or be expected to know all of the patents
whi ch are beconing available. Patents are therefore

i ncreasi ng busi ness uncertainty when they should be
decreasing it.

Initially this occured with US based vendors. Mre recently
| have noticed sone Australian based vendors taking a
simlar approach.

2. It is nmy opinion that this is largely a result of: (a)
the grom h of patents granted on business nethods; and (b)
| ack of confidence in the patent office to reject spurious
clains at the exam nation stage.

| speculate that two factors behind this are: (c) lack of
experience in the patent office with the area over which
the patent is clainmed; and (d) lack of review of
"publications" (eg websites with systens inpl enented) which
m ght disclose the invention

3. There is no enpirical evidence to suggest that

i nnovation has suffered froma historical |ack of patenting
of busi ness nethods. |ndeed, independent creation of

busi ness nmethods on the internet indicates that patents are
not required to produce the najority of such innovations.

4. Innovation is not an end in itself. It would be foolish
for exanple, to devote the whole of GDP to R&D. Rather

i ncentives for innovation nmust be bal anced agai nst the
returns fromthose incentives. There is no evidence to
show that the benefits from providing patents on business
processes outweigh the detrinents. The questions therefore
whi ch are addressed to whet her or not patents encourage
this or that should be recast in net terns. It is clear
that patents may encourage sone things but still create a
net loss to the comunity.

5. There are indications that, outside specialised areas in
whi ch massive infrastructure investnment is required in
order to participate in innovation, patents reduce

i nnovation and delay the rel ease of infornation to the
public. The patent systemis predicated on the assunption
that the dissenination of information is prima facie
difficult and coll aborati on between nore than a handful of

peopl e inpossible. It is prejudiced in favour of "big
bang" innovation by isolated inventors. The patent
monopoly is a 19th century innovation nodel. The internet

has proven (at least in low barrier to entry markets) that
col l aboration is nassively scal eable and that increnental
i nnovati on produces better results faster than the

traditi onal nodel



An increnental innovation nodel requires nore information
to be disclosed sooner than a patent nodel in order to
nmotivate collaboration (the patent nodel effectively
requires information to be kept secret until the invention
is disclosed, thus delaying not only the rel ease of
prelimnary information, but perhaps also the conpletion of
the invention, since fewer ninds are working on its

devel opnment). Busi ness processes are prinme candi dates for
increnmental innovation. Broad patentability increases
uncertainty in large scale collaborative nodels and
under i nes the productivity gains such nodels prom se
(because col | aborative nodels can't afford patent search or
i censing costs and because the |lack of a need for a causa
link means that a patent can forecl ose parall el

i nnovati on).

6. The nature of business processes is one such that
publication is unlikely. Unlike products, where sale of the
product is seen as the neans of returning investnent,
processes return val ue through their exercise and are
likely to be "invented" by custoner organisations
disinterested in vending their discovery. Process

i mprovenents are nore likely to be worked in secret even in
the presence of patentability (and the only use of patents
inthis area will be to forecl ose reasonabl e conpetition).
Patentability of processes is likely only to secure the

di scl osure of those processes which could not, in any
event, be kept secret. This means that the publication
pool agai nst which process patents will be assessed is
unrepresentatively small. This is a fundamental problem
whi ch cannot be sol ved by providing additional resources to
pat ent exani ners. It means further that is there is

not hing returned to society for the monopoly grant in
relation to processes.

7. It is ny perception that, in practice, the granting of
nonopol i es by the State tends to favour big business at the
expense of SMEs. This is because small businesses are
unable to afford the cost of nonitoring and review ng
patents, and a single patent in an area is often
insufficient to give bargaining | everage. Patents tend to
be used by large corporations to close out conpetition and
i nnovation fromsnaller rivals, with cross licensing deals
preserving the status quo at the top tier. As nost big
busi nesses are al so forei gn owned, the patent system acts
in practice as a reginme for protecting non Australian

busi nesses from conpetition

8. Real value to society occurs not through the initial

i nvention, but through evangelisation and sinplification

(so that the process can be inplenented with a nini mum of
fuss). Both of these can be provided by a custoner side
nodel , where innovations nust conpete for custoner's



m ndshare based on ease of use and effectiveness, rather
than marketing funded off the back of a nonopoly.

Concl usi on

9. Patents are statutory nonopolies. These necessarily
cause dead weight |osses to the econony. Mnopoly grants
shoul d therefore be approached with great caution and
empirically justified. Monopolies should be treated |like
| oaded guns to be handed out with extreme caution. 1In the
real m of business patents, there are significant issues
with the grant of such patents. As such nonopoly
protection should only be avail able where there are clear
and enpirically denonstrable benefits and where those
benefits clearly outweigh the adverse inpacts fromthe
grant of a nonopoly.



