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19 June 2008

Sean Applegate
Secretariat 
Advisory Council on Intellectual Property
IP Australia
47 Bowes Street, Woden ACT 2606  
AFP response to the Advisory Council on Intellectual Property (ACIP) review of the enforcement of Plant Breeder's Rights.
Section 6 of the Options Paper relates to Criminal Sanctions and PBR, and a number of submissions from industry and Australian Government agencies, express the view that in the past the AFP has not accepted referrals relating to PBR infringements due to operational issues, and as such was unable to devote resources to the matters.  

In response to having the matter drawn to his attention, the former Minister for Justice and Customs, Senator the Hon. Chris Ellison, said that while there appeared to be evidence of alleged breaches of the Act, he was advised that competing operational priorities was the reason for not investigating the matter further. Senator Ellison recommended that, should there be evidence that infringements continue after civil proceedings have been pursued, this should be referred to the AFP for evaluation.
Since 2004, there have been two PBR related referrals to the AFP and both matters were rejected, one due to resourcing difficulties, and the other due to the complainant not furnishing an economic loss statement as requested, in respect of the allegations.

It is proposed the organisational position in respect of PBR referrals, would remain unchanged, that being, referrals of this nature would be required to meet the Case Categorization and Priorisation Model (CCPM), to be accepted as an investigation.  The CCPM guideline in relation to the referral of matters to the AFP can be viewed at - http://www.afp.gov.au/services/referrals.html.
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