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	Paragraph Number
	Subject Area
	Preferred Option
	Comments

	3.1
	Exclusive rights granted
	Option 2
	The implementation of Option 2 is consistent with the shift towards end point royalty collection systems (particularly in the grain industry). It would also clarify and strengthen the rights of PBR owners. 

	3.2
	Extended rights and ‘reasonable opportunity’
	Option 8
	The test case or expert panel sub-options would be preferable. 

	3.3
	Farmer’s privilege and the balance of rights – all taxa
	Option 10B
	This option represents a reasonable balance between the rights of farmers (particularly small scale farmers) to save and use seed and the rights of PBR owners to secure a fair commercial return on their investment.

	3.4
	Farmer’s privilege and asexually propagated taxa
	Option 14
	Section 17 should not extend to perennial species. 

	3.5.3
	Essentially derived varieties
	Option 16
	This option ensures that the grantee of the initial variety is not disadvantaged through commercial exploitation of an ‘essentially derived variety’. As noted in the Options Paper there are some issues to be worked through here as section 40 currently operates on the basis that an application for PBR is lodged in relation to the “second variety”, thereby bringing it within the jurisdiction of the PBRO. The problem is that an EDV could be commercialised without PBR protection and the breeder of the ‘initial variety’ should be entitled to a remedy in these circumstances.

	3.5.3
	Essentially derived varieties
	Options 19B and 20
	In relation to Option 19B, the concept of “commercial value” better reflects the objectives of breeding programs across the plant breeding spectrum.
In relation to Option 20, CSIRO’s preference would be for a specialised Tribunal to be established to deal with EDV declarations.

	3.6
	Exhaustion of PBR
	Option 24
	We suggest that the opinion of an expert panel be sought.

	3.7
	Lack of Clarity
	Option 26
	The definition of the term ‘propagating material’ needs to be reviewed having regard to its potential overlap with the non-defined term ‘harvested material’ (particularly in the context of grains). The best option would be to refer the matter to an Expert Panel, which could issue clarifications/guidelines. 

	3.8
	Pre-grant enforcement
	Option 28
	In certain circumstances it would be useful for a PBR applicant to have the option to begin enforcement action. In deciding whether to take such the potential grantee (applicant) would need to consider the risk that the PBR application did not proceed to grant and the likelihood that a court would insist on some level of security. 

	4.3
	Federal Magistrates Court and PBR - Options
	Option 30
	It is submitted that PBR litigation is typically somewhat less complex than patent litigation. A more accessible and lower cost forum is justified.

	5.3 
	Alternative Dispute Resolution – options
	Option 33
	The establishment of a register of PBR and plant breeding experts who can assist in ADR processes would be useful for the reasons identified within Option 33. The PBRO would seem to be best placed to administer the register.

	6.3
	Criminal Sanctions and PBR – options 
	Option 34
	

	7.3
	Acquisition of evidence - options
	Options 38 and 39
	A combination of Options 38 and 39 would be preferable for the reasons noted in Option 39.

	8.3
	Customs provisions for PBR - Options
	Option 41
	

	9.3
	Exemplary damages – Options
	Option 44
	We believe that exemplary damages would provide an additional deterrent in cases of deliberate flagrant infringement. 
We suggest that the courts be given a discretion to award exemplary damages having regard to the particular circumstances of the infringement. A provision similar to section 122 (1A) of the Patents Act 1990 (Cth) would be worth considering.

	13.3
	End point royalties – Options
	Option 46
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