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Option 1:  No change to the rights of PBR owners. We see every reason to change S11 as discussed.

Option 2:  Provide PBR owners with an additional right over ‘use’ of the material. We support the inclusion of ‘use’ in S11. The seed industry (through the ASF), has the ability, through its Code of Practice, to encourage members not to ‘double dip’

Option 3:  Provide PBR owners with an additional right over ‘purchase’ of the material. We support this addition, as it spreads the burden of royalty payment away from growers directly.

Option 4:  No change:  As above, we see every reason to change.

Option 5:  Clarify the meaning of ‘reasonable opportunity’. We would support an expert industry panel opinion to set this meaning.

Option 6:  Onus of proof: The current onus of proof definitely needs to be reversed, irrespective of the legal standard.

Option 7:  Delete references to ‘reasonable opportunity’ in S14 and 15. If the term is adequately clarified, we can see no reason to delete the term.

Option 8:  Clarify the application of S11, 14 and 15.  We would support the advice of an expert panel as in 5

Option 9:  No change to FSS exemption:  We feel that it needs to be modified, rather than removed, but definitely changed.

Option 10A: Modify the FSS exemption:  We would support this option.

Option 10B:  Modify similar to Europe:  We would not support this option, believing our market environment to be different.

Option 11:  Remove FSS exemption:  We would not support this option if the modification was adequate.

Options 12 – 14:  The whole area of removal/modification of the exemption requires a whole of industry debate rather than playing around the edges of clauses.
Option 15:  No change to EDV provisions:  We do not support this option.

Option 16:  Enable EDV declarations to be in respect of any variety:  We support this option
Option 17:  EDV declarations prior to grant:  We do not support this option
Option 18:  Remove test for ‘important features’: We support this option, Public good is not a valid argument

Option 19A: Remove words “distinct from cosmetic”. For most taxa, cosmetic is not an issue. We would not support removal as such and accordingly would support Option 19C.

Option 20 & 21: Transfer administration of EDV: We feel that the PBRO should retain this function and that the skills do reside within the PBRO. Costs are a real issue and breeders, if faced with high costs, are most unlikely to proceed.
Option 22:  Benefit sharing:  We feel this is beyond the discussion in Options 20 & 21 but is still worthwhile facilitating

Option 23: No change to exhaustion of PBR:  We don’t believe the courts have the knowledge to rule on this and change is required.

Option 24:  Clarify the meaning of S23:  We agree that change is needed and an expert panel needs to provide an opinion.

Option 25: No changes to meaning of terms:  Many terms are unclear and changes are needed
Option 26:  Clarify meanings:  We think the expert panel should review and then get the AGS to provide an opinion on the reviewed terms.

Option 27:  No change to pre-grant enforcement provisions:  We do not feel any change is appropriate as the final grant is not guaranteed

Option 29 & 30:  Extending jurisdiction of the PMC to PBR:  We believe any change would help, but as Benny Browne points out, the financial impact may be no different.
Option 31:  Simplify expert evidence:  We agree that firm guidelines would be beneficial, even if this makes some cases less flexible.

Option 32 & 33:  ADR process:  We and the ASF strongly support ADR, so anything that can be done to assist in a trend to ADR rather than legal action should be supported.
Option 34 & 35:  Criminal sanctions and the PBR Act:  We fully support the facilitation of criminal sanctions within the Act, including the intervention of the AFP and the DPP to raise PBR case priority
Option 36:  State police:  We don’t support this extension as many breaches occur across borders and State Police are always under-resourced. 
Options 37, 38 and 39:  Evidence Gathering:  Change is definitely needed and a system similar to that in the UK is warranted, though combining it with the French system may not be advantageous, so changing the UK system to allow seizure of samples would be helpful
Options 40, 41 and 42:  Customs seizure:  Lack of customs activity in relation to PBR is a definite weakness and CFR has been disadvantaged in the past by this issue, so we would support Option 41 to introduce seizure powers for Customs based on the trademarks system and to include the best features of the European system as outlined in Option 42.

Options 43 & 44:  Exemplary damages:  We fully support ASF’s position as any feature that may act as a deterrent to a breach, has to be beneficial. We assume that a court would award the damages.
Question 1:   We agree that the Government’s role should be facilitative and perhaps provide some foundation funding, for the industry to set up an appropriate model or models for the various sectors of the industry that would then be industry funded and independent

Question 2 & Question 3:  We support ASF’s submission in this regard in that education is both a public and industry good and as such, Government and the peak bodies, should combine in a cross industry approach to the issue that clearly involves all parts of the chain, from growers through breeders, the legal profession and government.  As suggested, it should be in the curricula at senior secondary and tertiary agricultural education institutes.

Question 4:  Standard contracts are now available and we need to see how they are taken up over time.

Question 5:  In the grains industry, the issue of EPR is now being comprehensively addressed and we expect a workable outcome. On the issue of mixed material, clearly a grower opens himself up to difficulties and grower education and responsibility will hopefully change over time with further education. This issue is not significantly different to mis-declaration and once growers appreciate that this is theft and damaging their own industry, their approach may slowly change, but this change may be accelerated by a successful prosecution or two.

Question 6:  The grains industry is well along the way to developing an effective system.

Options 45 & 47:  We would support this amendment to make mendacious declarations an infringement of PBR

Question 7:  Yes, it is an industry responsibility but as is happening in the grains industry, through GRDC, government facilitation is essential to get it up and running.
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