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Issues:
While the options paper identifies the need for the research and development sector to improve incomes, it fails to identify the problems for farmers and therefore fails to address the issues needing to be resolved. 

· With the introduction of the TRIPS and UPOV agreements, Australian research was able to patent techniques and intellectual property from the research undertaken. Unfortunately, research institutes were also faced with increased costs and restricted access to plant breeding technologies because technologies normally freely traded were now covered by expensive patents. This led to the requirement to attract corporate investment and alliances to plant breeding, particularly for biotechnology where numerous patents were involved in each variety produced. In 1999, CSIRO responded to a Senate question: “How best can Australia capitalize on its publicly funded biotechnology?”

· "In most cases, Australia alone does not have the resources or market access, or often the total required intellectual property, to take successful discoveries in biotechnology to the global markets these products can command and need to recoup investment in R&D.“

· “The multinationals recognise that this country has some of the most effective plant gene technology research teams in the world and that these are likely to be of consequence in the development of their own business systems. They are willing, in most cases, to consider trades with some of their intellectual property.”

In exchange for trading Australia’s technology and research teams, investors were acquired. These investors have no intention to take over previously unprofitable public plant breeding and alternatively require a very profitable return on their investments. This led research and development away from public good principles to the corporate profit principle. 

Due to the National Competition Policy principles, governments also encouraged each sector of the existing research and development chain to be commercialised which adds further costs to the end users of the technology, farmers. 

While it is argued that Plant Breeders and investors want to “generate an equitable return on their investment”, it should also be argued that farmers want to generate an equitable return on our investment. It appears that research institutes have failed to change their public “funding request” mentality to the business principle of providing a service to their customer base and have failed to acknowledge that their current problems are a result of lack of long-term insight.

Farmers are the research and development customers and like all customers, farmers are not prepared to pay more than a product is worth. Like any analysis of adoption of new technology, farmers undertake calculations to ensure they do not pay more than 100% of the benefit gained. 
Due to the requirement from research and development sector to satisfy private enterprise demands, the financial demand from farmers is increasing with little matching evidence of financial benefit for farmers. The limiting factor is the unwillingness of farmers to pay for additional costs due to the lack of performance of the new variety covered by plant breeders rights.

The answer is not to legally force additional costs to farmers as this is anti-competitive. The answer is for research institutes to work with their customer base to ensure they provide a good product with a cost-effective option for cost recovery for both technology providers and users. End point royalty collection fees need to be simplified, cheaper and promoted widely. Toughening legislation to force increased costs on farmers is not the answer as legal action should be the last resort for non-compliance, not the first.

If legislation is to be changed, there is only one item that needs amendment due to advancements in technologies but it has not been discussed in this report. 

Due to improvements in testing technology, it is possible to detect a presence of a variety covered by PBR. How will the industry manage mixed test results if testing is done routinely to establish PBR use? If a consignment of grain is received and a positive test for several varieties is found, how will this be managed? Will a farmer be required to pay several 100% royalties or will this be shared and divided among the varieties found? If a quantitative test is used and it is found that 40% is variety A, 40% is variety B and 18% is variety C and 2% is variety D, how will royalties be managed? While farmers will support fair end point royalty deduction, they will not support unreasonable and unethical deduction of royalties. 
This is also a problem with GM crops. In Brazil, an end point royalty system for GM was introduced where a positive test triggered a deduction of royalty, which effectively meant that the level that triggered a deduction of royalties was dependent on the sensitivity of the test. It is now the responsibility of the non-GM farmer to prove a GM-free status of their product to prevent a royalty being deducted rather than up to the GM industry to prove they are growing a GM crop. This is anti competitive as non-GM farmers could be unintentionally contaminated yet expected to pay 100% of the patent charges applicable. This system must not be permitted in Australia. NCF recommend that a minimum of 90% crop presence to be proven prior to any deduction of royalty payments for GM produce.
We note that comments by GRDC were made but their submission is not available and therefore must be deemed to be confidential. If so, this should not be acceptable as GRDC funds is a combination of public and farmer funding and therefore should be freely available to both. 

Comments on Options

Exclusive Rights Granted

Option 1. No change to the rights of PBR owners

Option 2. Provide PBR owners with an additional right over ‘use’ of the material

Option 3. Provide PBR owners with an additional right over ‘purchase’ of the

material

Option 1 is the preferred option with Option 2 and 3 regarded as unsustainable.

Australian farmers currently pay exceptionally well for research and development. Farmers:

· are the key contributors of GRDC funding through a compulsory levy of 0.99% of the gross on-farm value of all grain. This research has now been redirected to pre-breeding yet farmers do not own the intellectual property they pay for;

· pay a high price when purchasing certified seed, and; 

· pay an end-point royalty on produce derived from variety plus a significant collection fee.

The option paper refers to the risk of “double dipping” by adding a further collection of PBR to buyers of seed when this proposed additional cost should be referred to as the fourth point of fee collection from farmers, not the second.

It could be argued that most of the problems of Plant Breeders Rights are attributable to the collection of end point royalties when an available alternative is to charge PBR when seed is purchased. If plant breeders find the EPR collection style unworkable, they should opt for the PBR collection at the point of sale or improve the system by making it more manageable.

NCF recognise that industry self help is not the direct scope of the review, however alternative options to legal changes must be pursued. We strongly believe there is not a culture of intentional non-compliance with farmers. While undoubtedly a few farmers may deliberately avoid payment of royalties, most that breach the legislation are supportive of paying a royalty for improved varieties but have difficulty in finding out how to. 
Farmers need to be provided with options to encourage royalty payments. Firstly, if farmers hear of a variety that is growing well, they want to know where to get it. Often this information is not readily available and the variety may have been since superseded and no longer for sale yet the PBR variety has a 20 year patent covering its use. In this case, farmers are willing to pay for the plant breeder right but unable to do so. An easily accessible system of information and options for compliance must be constantly updated and available to farmers and industry participants.
Option 2 and 3 is open to abuse by research and development companies and their investors as they may be able to charge whatever fee they like from the end user. Option 3, particularly is unacceptable as this introduces an anti-competitive “closed loop marketing system” whereby the research sector is in a position to dictate who will have the licensed right to purchase the produce.

Extended rights and ‘reasonable opportunity’

Option 4. No change

Due the confusing legal precedent set by the Cultivaust vs Grain Pool case, some clarity is required but no change is necessary. 

Option 5. Clarify the meaning of ‘reasonable opportunity’

We recommend seeking a legal opinion from the Australian Government Solicitor which would be further tested when legal action is pursued. This would give industry more confidence in the legal interpretation without incurring the additional costs of setting a legal precedent and would give farmers more confidence in the legal interpretation without relying on an ‘expert’ research panel with a vested interest.

Option 6. Reverse the onus of proof

This is not an option we would support as reversing the onus of proof is not an acceptable practise in standard law and it would leave farmers vulnerable to far higher costs to defend themselves. 

Option 7. Delete references to ‘reasonable opportunity’ in s.14 and 15

While the Cultivaust vs Grain Pool case may have been a surprise to plant breeders, the decision has had widespread coverage and, due to better education, should not cause a problem to the research sector in the future. It is also doubtful if this option would be consistent with UPOV Article 14(2) and 14(3).

Option 8. Clarify the application of s.11, 14 and 15 to grains

As per option 5, it is more appropriate to seek an opinion from the Australian Government Solicitor. 

Farmer’s privilege and balance of rights - all taxa

Option 9. No change to the farm saved seed exemption

We support option 9. Many farmers opt for seed saving for biosecurity reasons, for natural selection traits tailored to their own farm, for ease and practicality in bulk storage on farm rather than bagged certified seed requiring transport and guaranteed delivery prior to seeding and for economic reasons. Farmers will not support removal of this option.

Option 10A. Modify the farm saved seed exemption to be explicitly limited

This option is not acceptable. Leaving the seed industry to rule on what they consider is a “reasonable return” is open to abuse.

Option 10B. Modify the farm saved seed exemption to be similar to that in

Europe

Unless the Australian government is planning on subsidising farmers to the similar level that European farmers are subsidised, this is not an affordable option to farmers.

Option 11. Remove the farm saved seed provision

This option is not acceptable under any circumstance. 

Under no circumstances will farmers support the removal of farmers rights to replant our own seeds. Not only is this exemption contravening the Requirements of the 

International Treaty on Plant Genetic Resources for Food and Agriculture. Article 9.2, but it does not recognise the thousands of years of farmer selection that is the genetic foundation of plant breeding. 

Removing the rights of farmers to replant seed will alienate farmers and promote the use of older public varieties that are not covered by PBR.

While farmers generally have an amicable relationship with the plant breeding institutes, any introduction of unacceptable legislation restricting competitive rights will have serious repercussions and result in reciprocal demands due to the additional costs and impositions involved.

For example: 

· As per the UPOV requirements, it could be challenged that many new varieties fail to comply with the requirement for a registered PBR variety to be distinct, uniform and stable. If variety identification is not possible, then the variety should not be deemed to be distinct as it is not “clearly distinguishable from any other variety whose existence is a matter of common knowledge at the time of the filing of the application’.” 

· It could also be challenged under the Trade Practises Act that many of the new varieties fail to live up to the benefits claimed of them. 

· General unrest could lead to the refusal to pay levies to GRDC which will in turn lead to a lack of funding for the less profitable pre-breeding stage. Farmers will also lobby to own the intellectual property we have paid for through GRDC levies.

· Farmers could refuse to buy new PBR varieties and commence our own selective  breeding which would have a direct negative impact on the commercial research and development sector.

The option to ensure all farmers sow certified seed is not an affordable or a workable option as costs to farmers would be prohibitive and there are limited certified growers and very few registered seed works willing to handle certified seeds.

Legal clarity is required to understand why the second Cultivaust vs GrainPool decision stated that the right for farmers to save seed for replanting is only applicable to the first generation with the subsequent generations being subject to PBR without the seed saving provision. We believe that this was not the intention of the Act.

Farmer’s privilege and asexually propagated taxa

Option 12. No change.

Option 13. Change the title of s.17 to ‘Conditioning and use of user produced

propagated material does not infringe PBR’.

Option 14. Change s.17 to be restricted to ‘sexually propagated taxa’

As there appears to be no evidence that the concerns are valid, there should be no change in the legislation.

Essentially derived varieties
Option 15. No change to the EDV provisions of the PBR Act.

Option 16. Enable EDV declarations to be in respect of any variety

Option 17. Enable applications for EDV declarations to be made prior to grant

of the original variety

Option 18. Remove the test for ‘important features’ in s.4(c)

Option 19A. Remove the words “as distinct from cosmetic” from s.4(c)

Option 19B. Replace “cosmetic” with “of no commercial value”

Option 19C. Remove the words “as distinct from cosmetic” and define

“important features” in s.3.

Option 20. Transfer the administrative EDV declaration system to the courts or

other body

Option 21. Improve the PBRO’s ability to make determinations on EDV

Option 22. Develop benefit sharing arrangements

While we understand the problems that may occur, we are not involved in this level of detail of plant breeding. Whatever option is taken, it is essential that existing varieties are not pirated and that defence is affordable to ensure public plant breeding institutes are not at a disadvantage to corporate entities that can afford the legal actions involved. The priority for farmers is to ensure there are affordable alternative variety options available and that EDV does not impose on those options. We also strongly believe that expired patents or public varieties must remain the domain of the public and not be subjected to further patent rights.
Exhaustion of PBR
Option 23. No change to the provisions on exhaustion of PBR.

Option 24. Clarify the meaning of s.23

We recommend Option 23 (no change) with Option 24 to seek the opinion of the Australian Government Solicitor for clarity.

Lack of clarity
Option 25. No changes to the meaning of terms and sections of the Act

Option 26. Clarify the meaning of particular terms in the Act

All legal cases have disputes over definitions and it will be unlikely that any two opposing parties will agree. We recommend no changes to the legislation but also support seeking the opinion of the Australian Government Solicitor to assist rather than resolve uncertainties.

Pre-grant enforcement

Option 27. No change to the pre-grant enforcement provisions

Option 28. Provide PBR applicants with the right to begin infringement action

pre-grant

No comment as this is more applicable to forestry than to grain production.

Court Procedings

Option 29. No change to jurisdiction of the Federal Magistrates Court
Option 30. Extend the jurisdiction of the Federal Magistrates Court to PBR

Option 31. Simplify expert evidence procedures in the FCA and/or the FMC

We feel the comments of PBR lawyer Benny Browne undermine the need for change. If there is no likely reduction in costs or time, then there appears to be no advantage over transferring jurisdiction from the Federal Court of Australia to the Federal Magistrates Court. Court should be a last resort, not the only resolution.

Alternate Dispute Resolution (ADR) and PBR

Option 34. No change to the criminal sanctions of the PBR Act.

Option 35. Request the AFP and DPP to give PBR cases a higher priority

Option 36. Extend the jurisdiction of PBR matters to the State police and DPPs

We recommend option 34 (no change) with an alternative industry driven dispute process where independent mediation is sought to clarify the issues involved. In many cases, this would resolve the dispute without significant costs and act as a deterrent in future.

Property Access

Option 37. No change
Option 38. Introduce a system based on the UK Information Notice

Option 39. Introduce a system based on the French saisie order
We support option 37. If property access is required, then a more appropriate option that has been adopted by some companies is for farmers to willingly sign a contract stating that they will accept this intrusion and to ask for the cooperation of the farmer involved. It is not appropriate to demand access to farms without the farmers consent or presence as this can lead to the intimidation tactics present in countries such as the USA. In the case of Monsanto versus Nelson, it took the Nelson 3 years and a significant cost to prove their innocence when it was proven early in the case that samples were not from their property.

Customs

Option 40. No change

Option 41. Introduce PBR seizure powers for Customs based on the notice

system used for trade marks.

Option 42. Introduce PBR seizure and destruction powers for Customs based on

the European system

We support option 42 as it will protect Australian innovation and invention.

Exemplary damages

Option 43. No change

Option 44. Introduce exemplary damages provisions
We believe no change should be adopted as legal action should be the last resort, not the first. Suing farmers for PBR infringement should not be the key aim of the PBR legislation. We believe the PBR infringement can be addressed by industry, not by law.

Central information and collective peak body

Question Q1. What role should Government play in this area? Should the Government facilitate the plant breeding industry in developing one or more models of collective/peak bodies?

The industry should develop models of change and due to its investments in the research and development sector, both State and Federal governments should be included. The focus should be on improving the EPR system for both the R&D sector and the farmers as the end user rather than enforcement or exacerbating the problem.

This can be achieved by establishing a central royalty collection point with an aim to ensure a cheaper and easier collection of PBR royalties rather than a system to deny farmers rights. Currently farmers pay a significant collection fee to marketers which at times matches the EPR royalty. Whatever system is proposed, it is imperative for the future of agriculture that farmers are not left in a vulnerable position with over-inflated prices that do not counter the benefits gained in a new variety. There must be sufficient checks and balances in place to ensure the adoption of new varieties is not price prohibitive. 
Funding for this body should be equally shared by industry, not by farmer levies.
Question Q2.

What would be the most effective ways of improving education and awareness of

PBR for each industry or stakeholder group?

As previously discussed, farmers need to be provided with options to encourage royalty payments. Firstly, if farmers hear of a variety that is growing well, they want to know where to get it. Often this information is not readily available and the variety may have been since superseded and no longer for sale yet the PBR variety has a 20 year patent covering its use. In this case, farmers are willing to pay for the plant breeder right but unable to do so. An easily accessible system of information and options for compliance must be constantly available to farmers and industry participants.
Question Q3.

What role should Government play in this area? What particular educative programs or course curricula should the Government develop or facilitate? Should Government develop detailed PBR curricular for agricultural colleges and TAFE?
The knowledge of farmers has improved significantly and it is unlikely that any farmer is not aware of the basic implications of PBR. If a central body is formed, a simple process of advertising a hotline for further questions should be established.

PBR Contracts:
Question Q4.

What else needs to be done on this issue? What role should Government play?
Industry should be able to address the issues rather than involving government. If a central body is established, both a standard contract should be simply explained plus the differences, if any, of alternative contracts. Farmer to farmer trading should be encouraged after the variety launch period as this is often the best way to deliver products widely but an avenue of royalty payment for this process needs to be developed.

End Point Royalties:

Question Q5.

One of the problems with implementing an equitable EPR system is that harvested product is often a mix of material on which the growers’ PBR obligations to the breeder have been met and material on which those obligations have not been met. Can this issue be dealt with through use of contracts? Are there other options for addressing this issue?
Grower declarations should be sufficient to enable farmers to declare one or more varieties they have mixed with random testing to encourage compliance. A variety test option should be available at the receival points for farmers that are genuinely unsure of the variety they are delivering.
Due to improvements in testing technology, it is possible to detect a presence of a variety covered by PBR but the management has not been discussed in this report. How will the industry manage mixed test results if testing is done routinely to establish PBR use? If a consignment of grain is received and a positive test for several varieties is found, how will this be managed? Will a farmer be required to pay several 100% royalties or will this be shared and divided among the varieties found? If a quantitative test is used and it is found that 40% is variety A, 40% is variety B and 18% is variety C and 2% is variety D, how will royalties be managed? While farmers will support fair end point royalty deduction, they will not support unreasonable and unethical deduction of royalties. 
This is also a problem with GM crops. In Brazil, an end point royalty system for GM was introduced where a positive test triggered a deduction of royalty, which effectively meant that the level that triggered a deduction of royalties was dependent on the sensitivity of the test. It is now the responsibility of the non-GM farmer to prove a GM-free status of their product to prevent a royalty being deducted rather than up to the GM industry to prove they are growing a GM crop. This is anti competitive as non-GM farmers could be unintentionally contaminated yet expected to pay 100% of the patent charges applicable. This system must not be permitted in Australia. NCF recommend that a minimum of 90% crop presence to be proven prior to any deduction of royalty payments for GM produce.
Question Q6.

Do you have any major concerns, other than those listed above, about the

implementation of an effective EPR system in your industry?
It is essential that non-PBR varietal choice and competition be maintained for farmers to prevent EPR royalty collection becoming price prohibitive and anti-competitive. 

Option 45. No changes to infringements and offences under the PBR Act in

regards to identification of protected varieties.
Option 46. Amend the PBR Act so that mendacious variety name declaration is

an infringement of PBR

We do not support legislation amendments to the PBR act but encourage random testing to promote compliance. We also encourage disputes to be dealt with within industry rather than by legal means. 
Question Q7.
Establishing EPR systems is primarily the responsibility of industry. However, is it appropriate for the Government to facilitate this?
No, we do not think it is appropriate as government has a vested interest in the research and development sector and therefore can not be considered as independent. We do support government being involved in industry decisions but only representing their interests as plant breeders, not to override genuine concerns of other sectors.
----End submission ----
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