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1.0
Introduction

For their work and effort on such a complex, contentious and emotive issue, the Advisory Council on Intellectual Property must be acknowledged. However, the lack of empirical evidence to support the assertion that there is a problem with enforcement and that plant breeder’s rights are (or are not) working must be remedied.
 The publicly available submissions did little, if anything, to address this issue; making the case for change a weak one.
2.0
Reasonable Opportunity
I submit that there was little evidence (other than anecdotal) to suggest the need for change in regards to what constitutes a ‘reasonable opportunity’ under sections 14 and 15.
 In addition, attempting to define the meaning of ‘reasonable opportunity’ is problematic because this may be contingent on the particular circumstances of the case at hand. As was seen in Cultivaust, all the facts had to be taken into account such as knowing that such crops were being grown and harvested, understanding that the crops were themselves subject to the Plant Breeder’s Rights Act 1994 (Cth) by reason of section 14 and, if relying on another body (to obtain end point royalties) knowledge that there had been no agreement.
 The type of crop or plant type may also be important to a determination of what is ‘reasonable’ in the circumstances.
That said, the prevalence of seed licences or contracts also needs to be taken into account. Significantly, in Cultivaust, reliance on the farm saved seed exception and discussion over what was ‘reasonable’ appears to arise (only) because of the failure to agree to terms on an end point royalty agreement.  Taking into account these factors, it may be that the only ‘reasonable’ time for a grantee to exercise their rights in relation to the propagating material (and subsequent harvested material) is at the point of sale. However, this will also be contingent on the facts of at hand.
2.0
Farmer’s privilege

There is inadequate evidence to suggest a change of the farm saved seed exemption is warranted. Furthermore, it must be recognised and acknowledged that there are a number of strategies used to manage plant varieties including plant breeder’s rights and farm saved seed, end point royalties, patents, technological protection and restrictive licences.
 This is important because agricultural, horticultural and garden industries are heterogeneous and a ‘one size fits all’ approach to managing plant varieties will not succeed. 
3.0
Essentially derived varieties
Again, there is insufficient evidence to warrant a change in the provisions relating to essential derivation. As I said in my submission to the Issues Paper, the Australian approach to essential derivation is appropriate because it has both quantitative and qualitative considerations.
 To remove, the ‘important (as distinct from cosmetic) features’ requirement would weaken the provision and would ultimately provide less certainty as such an approach means that those involved in determining a dispute on essential derivation can ask the following type of questions: ‘What are the performance differences between the putative essentially derived variety and the initial variety? Has the new variety overcome some problem or is it merely a cosmetic difference? Has the new variety satisfied a need? And what (if any) is the benefit to the public?’. 
In this context, ‘important’ does include the instance raised in the Options Paper (page 28) in relation to the ornamental sector and if ‘cosmetic features are of critical importance’ than they would be covered under the current provision. Currently, under section 4 ‘important’ and ‘distinct’ are not mutually exclusive and a ‘cosmetic’ difference could also be an ‘important’ one.  All that would need to be shown was that, on the balance of probabilities, the cosmetic feature was ‘important’. [image: image1.png]
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� This was noted by ACIP in the Options Paper (June 2008) at page 2.


� Also, as Benny Browne pointed out, ‘there has never been legislation codifying the meaning of ‘reasonable’: Benny Browne, Submissions of Benny Browne on the ACIP Issues Paper on the Enforcement of Plant Breeder’s Rights (31 May 2007).


� Cultivaust Pty Ltd v Grain Pool Pty Ltd  (2004) 62 IPR 11, 50-51. For a discussion see Jay Sanderson, ‘Back to the Future: Possible Mechanisms for the Management of Plant Varieties in Australia’ (2007) 30(3) University of New South Wales Law Journal 686, 690-696. 


� Jay Sanderson, ‘Back to the Future: Possible Mechanisms for the Management of Plant Varieties in Australia’ (2007) 30(3) University of New South Wales Law Journal 686. 


� Sanderson, Jay ‘Essential Derivation, Law and the Limits of Science’ (2006) 24(1) Law in Context, 34.
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