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Sean Applegate

ACIP Sectretariat

PO Box 200

Woden ACT 2606

Dear Mr. Applegate

Plant Breeder’s Rights Enforcement Review Options Paper

Thank you for the opportunity to respond to the options paper created by ACIP (Advisory Council for Intellectual Property).  Plant Breeder’s Rights (PBR) is a very important part of the grain industry and the enforcement of PBR has many implications for farmers and the broader agricultural industry. The VFF Grains Group is  happy to be involved in its evolution.

Throughout the past two decades the VFF has been heavily involved in the processes through which public varieties, after they were rigorously assessed for performance, were commercialised. The VFF had representatives on the advisory committees brought together by the Victorian Government to set the conditions under which a new variety was commercialised. The aims of commercialisation were always to maximise the opportunity for a new variety to be taken up and to ensure a return on investment. The setting up of the royalty system, contract conditions and basic seed pricing were all designed specifically to achieve these aims, with each variety assessed on a case by case basis. 

In some cases the reason new privately owned varieties are not reaching their full potential is because both these key aims are no longer given equal importance. The processes Seed Companies have implemented for commercialisation are more to blame for the percieved lack of return on investment than any failure of the current PBR system.

It is the policy of the VFF Grains group to support PBRs as an effective means of providing an incentive for continued research into plant breeding and development of new varieties. We are well aware the Australian grains industry has enjoyed significant advantages in the world market by keeping the varieties in Australia at the forefront of variety development.

The VFF Grains Group support PBRs as an effective way to to encourage investment in the expensive process of plant breeding by allowing an effective mechanism for cost recovery, through the facilitation of the collection of royalties.

The VFF strongly support the need for a national and consistent approach to the collection of royalties. Currently royalties are collected in an haphazard manner, some varieties have seed royalties, some end point royalties, some have both. The VFF strongly supports the use of end point royalties as the fairest method of collecting a return on investment. 

The grains industry has moved ahead with a National Grower Registration system to simplify the record keeping from the point of delivery into the grain handling system. The implementation of this system should provide an opportunity to streamline the collection of End Point Royalties.  

This and other issues will be further developed throughout this submission. The VFF will use the submission to address the questions raised in the options paper regarding the possible changes to the PBR legislation which are of the most concern for the grains industry. Whilst many of the questions posed in the paper are directed to users of PBRs, as growers we are considerable stakeholders and currently many of the post commercialisation risks associated with new varieties are being carried by the growers. In particular the VFF response will provide comment on the farmer saved seed and fair returns on investment discussion points included in the options paper.

Concerns with the current law

Whilst the VFF understands the concerns expressed regarding the current PBR legislation there is a need to acknowledge the opportunities that are already available to improve the flow of information and ensure a more inclusive collection of 
royalties. It is also important that all those who are benefiting from the use of improved varieties within the grains industry start to contribute towards the costs of developing and commercialising the varieties. The royalty system must be geared towards maximising the incentive to grow the new varieties . Imposing additional costs and burden on the growers who are willing to be early adopters and take a risk on new varieties will not improve returns to plant breeders and PBR owners.

Re Section 3.1.2 Concerns – Collection of Royalty and Information

There are now very good opportunities for grain EPR’s to be collected by grain traders or first end users and this offers a number of advantages. First and foremost it would be easier to administer, especially now there is the National Grower Registration (NGR) system. For farmers it would alleviate sorting through the complex paperwork, and reduce the risk of forgetting to pay. If a grower had a clear contract regarding their legal rights and obligations, and the name of the grower and the PBR varieties they were growing was put into the NGR system the paperwork burden would be substantially alleviated.

Currently, despite the fact that many of the new varieties offer benefits to end users there is little opportunity to include them in gaining a "return on investment" for the owner of the variety. By   changing the point at which the royalties are collected there is also more potential to pass a proportion of these costs on to the end consumer.  Currently the costs are being absorbed by the grain producer, which is becoming increasingly unsustainable.  

The VFF supports the proposal by DAFWA to utilise the changes in the grain market to spread the the payment of royalties across all who benefit. The introduction of this system should be considered as it would provide a fairer and more equitable distribution of the required "return on investment" through the payment of royalties if they were collected through end point royalties. 

Option 1. No change to the rights of PBR owners

The VFF agrees with many of the submissions reiterates the concerns it expressed regarding the lack of clarity surrounding interpretations of the current law. The lack of understanding throughout industry has encouraged a complex and inconsistent approach to the collection of royalties, leading to confusion and frustration amongst farmers. Before any changes are considered it is first necessary to have clear interpretation of the current legislation which is then communicated to industry.  Many of the problems outlined by other submissions could be overcome through the use of tools already available. For example contracts between PBR owners and growers, an information sharing arrangement between PBR owners and grain accumulators/marketers.

Option 2. Provide PBR owners with an additional right over 'use' of the material.

There are already opportunities for PBR owners to enter into robust agreements which would enable them to seek information through already established channels such as NGR. PBR owners need to take the steps already available to them before additional legislative measures are introduced.

In reality it doesn't matter at which point the royalties are paid it always comes out of the return to the grain producer. If buyers pay the royalty they simply take it off what they pay the grower for the grain. However, as mentioned earlier, any steps taken which would reduce the burdensome paperwork currently required would be a positive step.

Option 3. Provide PBR owners with an additional right over "purchase" of the material.
The VFF would like to express its concern over your comment that allowing PBR owners to 'double dip' may not necessarily be a bad thing. At the minute double dipping already occurs and at both points it is the grain producer who pays, despite the many others down the supply chain who benefit from the use of new varieties.
Whilst the aim of providing some flexibility regarding at which point royalties are collected is a positive one it is important any steps taken are consistent with other laws regarding transfer of ownership. Grain deliveries into the bulk handling system are done so under a number of guises. PBR owners of niche varieties already have the opportunity to have closed loop contracts which restrict the sale of the grain to approved purchasers. 

The laws regarding at which point grain is considered to have changed hands or have been purchased are already complex and inconsistent. Before considering additional powers the VFF would strongly suggest a more cooperative approach. Given that many PBR owners and plant breeding and development companies are also linked to grain marketing bodies this should not be as difficult as it seems.
Re Section 3.2.2 Concerns – Definition of ‘reasonable opportunity’

In our submission to the initial review the VFF expressed concerns regarding the lack of clarity surrounding the concept of ‘reasonable opportunity’ it is clear that we are not the only ones who have these concerns .  It had also been clearly illustrated that the issue of PBR and how it operates in the real world is in many ways too complex for a purely legal interpretation by a court which may not have any grounding in the real world of agriculture.

Option 4. No Change to the court derived definition of 'reasonable opportunity'
It is clear the issue is causing too much uncertainty to be left as it is. Small plant breeding companies and farmers are being left in the dark because of the lack of clarity. 

Option 5. Clarify the meaning of 'reasonable opportunity' 
The VFF is supportive of action being taken to clarify the meaning as outlined in Option 5.  The best chance of reaching an independent outcome may be through the Australian Government Solicitor however the lack of certainty may leave the industry in the same situation it is currently in. If the definition is to be determined through an expert panel there must be at least one grower representative on the panel to provide their point of view as this is a very important issue for users of PBR protected seeds. A seed grower as well as a grain grower would provide valuable insight into the real world workings of PBR.

Option 6. Reverse the onus of proof
The VFF totally rejects Option 6 changing the onus of proof onto the alleged infringer. That is not the approach in the justice system and should not be employed with the enforcement of PBRs. Basic to our law is the presumption of innocence until guilt is proven, to change this basic precept is insupportable.  A greater deterrent to infringement would be fair and reasonable contracts between farmers and PBR owners with steps taken to recognise the risks involved in utilising a new variety and sharing the rewards.
Option 7. Delete references to 'reasonable opportunity' in s.14 and 15

PBR owners need to be to encouraged to utilitise the many opportunities already available to enter fair contracts with the producers who are going to use the PBR varieties. Both the seed growers who are going to bulk up the new variety and the grain producers who are going to use the PBR varieties to grow the new varieties in bulk need to have clear communication regarding their obligations and rights. A PBR owner who waited until after the crop was in the ground before outlining royalty payments and/or licence rights would be acting against their own best interests.
Option 8. Clarify the application of s.11, 14 and 15

This option has clear benefits to the grains industry and either the Australian Government Solicitor with assistance from an expert panel, or else an expert panel would be the best options for gaining clarity. 
Re. Section 3.3
Farmer’s privilege and balance of rights – all taxa

The VFF strongly supports the retention of farmer saved seed as a basic right of farmers. And because, with the obvious exception of hybrid varieties, farmer saved seed is the most efficient way of quickly establishing a new variety and encouraging its use within the industry. For years the VFF has lobbied PBR owners to promote farmer saved seed and collect royalties through an EPR system. A good variety will be quickly adopted and once it is the vast majority of the grain will be delivered through the bulk handling system. Having a contract between the farmer and PBR owner which allows for farmer to farmer sale of seed for propagating, providing notice is given to the PBR owner, would further facilitate maximisation of adoption of a new variety whilst allowing the PBR owner to keep track of who was growing their variety. 

As we outlined in our initial submission using farm saved seed as propagating material is a practise that is commonly employed by grain growers in Victoria.  Many growers rely on their farm saved seed as a way to control input costs.  Removal of the exemption will be taking one more option away from growers.  Victorian growers are very capable and flexible producers of grain, but removal of the exemption will affect their economic competitiveness.
Option 9. No change to the farm saved seed exemption
It is vital that the farm saved seed exemption be continued. The VFF completely agree with the PBRAC, removing the exemption will only reduce the speed with which a new variety is commercialised.

The VFF pointed out in the original submission that if the driving force behind removing farm saved seed is return on investment, a comprehensive EPR collection system will facilitate that return far better than removing the right for farmer saved seed. Difficulties associated with royalty collection attributed to farm saved seed are more likely to be a result of the royalty mechanism rather that the act of saving seed.  An efficient and uniform code for end point royalties across the industry would facilitate royalty collection and therefore ensure a return on investment without taking steps which would hinder the commercialisation of a new variety and therefore the maximisation of adoption .  

Option 10A and B. Modify the farm saved seed exemption  

Modifying the farm saved seed exemption as described in these options sounds complicated, open to interpretation and administratively onerous. If the exemption is limited to prescribed varieties, this would probably result in the need to change legislation regularly, a completely unfeasible option.  The seed industry has recently asked for a minor change which has taken over two years to draft.  

Option 11.  Remove the farmer saved seed provision
The VFF is totally opposed to this option. For decades farmers have contributed financially to the development of new varieties through compulsory R&D levies and undertaken the costs and risks associated with growing new varieties during the early years of commercialisation.

If the farmers right to save seed for their next year’s crop is removed, adoption of new varieties will fall significantly.  The entire point of introducing new varieties, to improve the potential for Australia to meet market requirements, increase production by counteracting climatic and production challenges would be seriously undermined to the detriment of the entire grains industry including the Seed Companies.

Farmers are reluctant to purchase new seed every year, and with a declining number of seed producers it would be impossible for growers to source enough seed produced by accredited seed producers to meet demand each year. Bulking up a new variety on their own farm for use in subsequent years has always been the most effective way of not only testing a new variety but also reducing the risk of introducing additional weed seeds to their farming enterprise. Even if there were sufficient willing and able seed producers forecasting demand would be nearly impossible.

No farmer wants to seek permission to grow the variety of his choice for the next year’s crop, and if permission is denied? … It is culturally unacceptable that seed companies should have this power over farmers and the community who might otherwise benefit by an improved product. 

Options 12,13 and 14. Changes to the definition of Farm saved seed exemption

Clearly another issue where legal language is proving a barrier to clarity. Any changes would need to be practical and properly communicated to the farming community to ensure they had a chance to reduce their likelihood of breaking the law.
Re. Section 3.5 Essentially derived varieties

This is a area of interest to the VFF. There are a number of public varieties and varieties whose PBR has been exhausted that may well have any number of essentially derived varieties. Especially those derived from older public varieties. The VFF supports that a system needs to be developed where the work of the original plant breeder is also acknowledged and rewarded. For example, should older publicly bred varieties of canola be used to carry GM traits some of the royalties imposed for the 'new' variety should go back to the original developer of the variety.
Option 15. No change to the EDV provisions of the PBR Act

Obviously plant breeding technologies have evolved since the Act was originally written. Also, given the number of comments recieved, it is important to note that the low number of applications for an EDV declaration is more likely to reflect the lack of practical provisions and the costliness of the current process.
Option 16. Enable EDV declaration to be inrespect of any variety

This may provide a far fairer system and acknowledge the years of work that have gone into the development of the original variety. Extending the rights original variety may be far simpler than setting up an additional body and implementing an additional system. It seems more people are concerned about the protection of rights for the owners of the original variety as obviously this is where the majority of the money has been spent in development.

A simplified and cost effective system for establishing the validity of EDV declarations is clearly required. However, the burden for proof should lie with the PBR owner of the original variety.  Who else would have motivation to initiate the investigation?  Again, if the burden for proof is put on the plant breeder of the alleged essentially derived variety, this would be a reversal of the principle which is basic to our law, i.e. the presumption of innocence until guilt is proven.  

Option 18. Remove the test for 'important features' in s.4(c)

Whatever changes are made it is imperative that no steps are taken which hinder the development and/or evolution of traits which will provide significant benefits to farmers and the community. A middle ground must surely be able to be developed where the original breeder is financially recognised but that research and development is not hindered. Could a time limit be set on how long the original owner of the PBR has to continue developing their variety? For example; If they have taken no action to further develop the disease resistance traits of their variety for 10 years then their financial reward is reduced by a percentage.

Option 19A, B and C. Amending the wording relating to EDV

19 A may well be worth considering, but 19C probably covers the issue better. Defining 'important features' would lead to greater clarity, rewording an Act seems to always lead to more confusion depending on interpretation.

Option 19B  changing the wording of ‘cosmetic’ to ‘of no commercial value’ is a little redundant.  What would motivate the breeding of anything which isn’t of commercial value?

Option 20 and Option 21.  Transfering Administration to the courts or improving the PBROs ability to make determination.
The VFF agree there needs to be a balance between rigor, high costs and resolution times.  For these reasons we believe improving the PBRO’s ability to make determinations on EDV willl be the better solution.

Option 22. Developing benefit sharing arrangements  

This has the potential to be a fairer system.  A framework for agreement would be very useful.  The VFF oppose the idea of both PBR holders receiving the usual amount of royalty each as this would introduce an additional cost burden on farmers, but we support the idea of the usual amount being shared.

Re. Section 3.6 Exhaustion of PBR

The VFF maintains is concern that the Cultivaust interpretation has led to less rather than improved clarity on a number of issues. There is a real need for clear definitions and clarity. The Cultivaust case provides more questions than answers and it is clear that relying on court cases alone to provide clarity will be a slow, expensive and not necessarily successful approach.

Option 24. Clarify the meaning of s.23
The VFF supports action being taken to clarify the interpretation of the PBR Act with regards restriction of collection of royalties along the supply chain. It may be necessary to have a case by case system, for example where a variety has disease resistance or other traits which give an on farm advantage the royalty is paid after this has been utilised ie at the point of sale post farm. If the variety has a trait which also confers an advantage for the marketer eg a specialist noodle wheat or flour milling quality a proportion of the royalty could also be paid at that point. 
Re. Section 3.7 Lack of Clarity

The VFF supports the need for clarity. The VFF agrees that even with clearer definitions there will still be a problem when cases come to court as the court would have to utilise an expert panel to ensure it understood the reality of the situation and made decisions which provided consistent outcomes and therefore messages regarding the implementation of the Act.
Option 25. No changes to the meaning of terms and sections of the Act

Options 26. Clarity the meaning of particular terms in the Act

As outlined in our response to Option 5 n expert panel my provide the best option, although it will still be a slow process there is a greater chance of getting it right. 

It is important to work towards international consistency with regards law, especially given the number of Seed companies which operate internationally. However, Australian farmers face many additional, non-subsidised, challenges to the farmers in Europe and therefore some of the European systems may not be at all appropriate.

Re. Section 3.8. Pre-grant enforcement

The VFF is concerned that other legal steps which are available to variety developers pre-grant are not being investigated. Surely the provisions of contract law are already available? Could these avenues not be explored first rather than the onerous task of re-writing the Act?
Re. Section 4 Federal magistrates Court and PBR

Given the small number of cases that have historically gone to court and the lack of expertise which is obviously going to hinder successful outcomes any court based option clearly has limitations. Maybe what is needed are some set guidelines aimed at reducing the cost of the pre-trial case eg discovery. There is an approved sampling method for seed which is to be certified to OECD standards.  Surely this sampling method would be acceptable.  Also, molecular makers could make the identification process of the plant material easier and more certain. 
Re. Section 5 Alternate Dispute Resolution and PBR

The VFF supports this option as it at least provides a chance decisions will be made by informed individuals. Finding independent mediators is going to be difficult given industry linkages.
Option 33 Register of mediators with PBR and plant breeding expertise
It may be difficult to find independent mediators in this small industry. The use of NACMA would provide some options, although independence would still be an issue, why reinvent the wheel when modifying an existing system may be adequate?

Re. Section 6 Criminal Sanctions and PBR

Obviously the VFF feels these should be the last resort and given the small number of cases that have been pursued other options could be considered first. 

Options 34-36 
Resources of various departments are limited, plant breeders are inhibited in bringing suits forward, particularly with difficulty in obtaining evidence.  A better path forward is clarification of the law, good communication and better education regarding the responsibilities of the various stakeholders.  

Re. Section 7 Acquisition of Evidence

As mentioned earlier there are options which need to be considered to improve the flow of information and reduce the likelihood of mis-declaration/avoidence of royalties. Better communication and an agreement between grain handlers, NGR and PBR owners would provide a far cleaner system and may provide a disincentive for PBR infringement. The use of contractual arrangements seems far more likely to have success.
Options 37-39
The UK model appears to be based on an assumption of guilt until proven innocent, and is therefore unacceptable.  Also, the accused is required to provide certain records which may not be applicable where he has used his own farmer saved seed.  The French saisi  order appears draconian and could lead to abuses of power.

There are also concerns regarding the implications of unrestricted rights to enter a farm property. Biosecurity and work place safety requirements are just two of the reasons for being careful about others entering a property. 
Re. Section 8 Customs provisions for PBR 

The VFF support option 41 to introduce seizure powers for Customs based on the notice system used for trade marks. The employment or contracting of experts to assist with plant identification and the use of DNA marker system where available should both be put in place. Given the Government investment in plant breeding across Australia, additional steps to protect that investment and the investment of the private companies should be seen as a necessary and worthwhile cause. 

Re. Section 9 Exemplary damages

Option 43. No change  

The VFF strongly support no changes. It is important steps are taken to improve the current system and provide incentives to support and recognise PBR rather than introducing tighter legislation which will only hinder the maximisation of adoption of new varieties. The industry needs to use all the tools available to implement a national EPR system, instead of focusing on the 'stick'.

Option 44. Introduce exemplary damages provisions

The VFF strongly oppose the introduction of exemplary damages.  Exemplary damages, by their very nature, are unjust.  The penalty is designed to outweigh the crime in order to set an example.  VFF would also be concerned that the exemplary damages may set a precedent and become the norm.  Exemplary damages are bad enough under any circumstances, but given the lack of certainty surrounding the interpretation of the PBR legislation, it would be extremely unfair.

Re. Part 5 – Sector Generated Support

Re. Section 10 Central information and collective peak body

The VFF supports a central coordinating organisation representing the interests of plant breeders, it is especially worthwhile considering a central EPR collection agency.  However, the role of this organisation should be carefully considered. Should the organisation take on the role of enforcing PBR, or providing assistance to this end, may make an education role difficult.  Infringers are unlikely to respond to education attempts from a  group whose interests are perceived as vested against them. The Australian Seeds Federation have previously undertaken some promotions aimed at increasing awareness of the ability for PBR to be enforced. These articles were written from an enforcement perspective and did succeed in raising some level of awareness amongst grain producers. However, because of the source of the information some growers railed against the information provided.

It is important the role of the organisation is clearly set, given there are many bodies which can undertake education and awareness the biggest issue appears to be the lack of a body which is capable of instituting and maintaining EPR collection. Serious consideration should be given to collecting royalties through the already established DAFF mechanisms. 

Re. The role of Government

The VFF supports the need for Government to put in place funding to facilitate the development of a collective agency/peak body. It is Governments role to ensure the legislative tools are in place which support investment in plant breeding and maximise the opportunity for these varieties to be commercialised therefore benefiting the farming community and through improved production/products the broader community. 

Section 11 Education and awareness

There are a number of bodies who have worked to raise awareness of PBR related rights and obligations within the grain growing community. The lack of clear definitions is a major hindrance to complete understanding and until this situation is corrected education options are limited. When looking at educating grain producers about their obligations talking to farmers about what potentially is the law "although we are not really sure" is not going to provide the outcomes hoped for from a comprehensive education campaign.  

Having an independent resource available to provide information and advice to all members of the agribusiness sector would provide a significant benefit. Education campaigns such as those that have been run by ACIPA in the past are effective but PBR is such a complex issue that people eed more than one opportunity to get their heads around the issues.

Section 12 Standard Contracts

The VFF believe it is important to note the RDRDC study mentioned in the report was aimed at the contracts between seed growers and seed companies, rather than reflecting research into the relationships between seed companies and grain producers. The standard contract may provide a basis, but it is important there is enough flexibility to have case by case contracts to ensure the contracts are as simple as possible. As was mentioned in the report, standard contracts which try to cover all requirements and eventualities can often become more confusing than a simple contract written to cover a specific variety.

Re. Role for Government
Simplified contracts supported by clear definitions and a Government funded expert on contracts law, with particular expertise in PBR, situated either within DAFF or ACIPA may provide the best outcome for both growers and the seed industry. The expert/s would be able to provide advice and potentially assist with education regarding the standard contracts. 

Re. Section 13 End Point Royalties

The VFF believe the time has come for decisive action to be taken to implement a national EPR system. As we have highlighted in both our initial submission and this response, an EPR is the fair and equitable way to ensure a return on 
investment. Implementing an EPR only system would increase the maximisation of adoption for new varieties and therefore improve the overall quality of the product within the industry.
The only significant concern of the VFF is ensuring that should an EPR system be implemented that all other forms of royalty imposed on grain producers be removed. The VFF believes double dipping is a significant cause of dissatisfaction between grain producers and Seed companies and does not facilitate a positive response towards royalties in general.

Re. Option 46 Amend the PBR Act so that mendacious variety name declaration is an infringement of PBR.

The VFF supports the need for farmers to take all reasonable steps to correctly declare varieties at the point of sale or transfer. The signing of a declaration at the silo is already considered a legal document, therefore a farmer who willfully puts incorrect information regarding the grain they are delivering is already breaking the law. Making it a specific offence to mis-declare a variety for the purpose of avoiding the payment of royalties would ahve no impact ont eh majority of farmers who wish to simply do the right thing and continue to benefit from the opportunity to grow superior grain varieties.
Re. The role of Government

There is considerable community benefit to be gained from a sustainable plant breeding industry, both from improved varieties for consumers and a more robust agricultural sector. Government therefore has a role in facilitating the establishment of an EPR system.

Conclusion

The VFF is grateful for the opportunity to provide feedback on the options paper, and is happy to provide clarification on any of the points we have made should it be required.   If you wish to discuss please contact me or Darryl Harrison, VFF Grains Manger (03 9207 5536)

Kind regards,
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